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… [O]ur point is only that the judge 
made no effort to translate his intuitions 
about the strength of the plaintiffs’ case, 
the range of possible damages, and the 
likely duration of the litigation if it was 
not settled now into numbers that would 
permit a responsible evaluation of the 
reasonableness of the settlement.

Reynolds v. Beneficial Nat. Bank, 288 F.3d 
277, 284–285 (7th Cir.2002); accord Synfuel 
Technologies Inc. v. DHL Express (USA) Inc. 
463 F.3rd 646 (7th Cir.2006); Williams v. Rohm 
and Haas Pension Plans, 658 F.3rd 629 (7th 
Cir.2011).

With billions of dollars potentially at stake, 
the mediator had to be forceful in deciding on 
the probabilities he felt were most realistic—
probabilities that could be argued convincingly 
when the settlement value had to be approved 
by the court … which it was.

Hopefully, these three situations provide 
some new ideas on resolving disputes short 
of trial and all its costs, and to the increased 
satisfaction of clients. 

* * *

For a description of decision trees in litiga-
tion and the use of probabilities to calculate 
case expected values, see the articles at www.
LitigationRisk.com. 

(For bulk reprints of this article,  
please call (201) 748-8789.)

Mediation had already come to Malta 
before the 2008 European Union Me-
diation Directive; the country had 

passed a Mediation Act in 2004. Following the 
directive’s release, Malta amended its existing act 
in 2010 to comply with the directive’s require-
ments to support ADR in cross-border matters.

Malta’s act applies to both domestic and 
cross-border mediations. An unusual feature 
of the act, there since its original enactment, 
is that Malta turns over virtually all of the 
mediation implementation and regulation to 
a private entity, the Malta Mediation Center, 
which is run by a Board of Directors. See 
http://bit.ly/WGloGr. 

All mediations in Malta are conducted 
through the center, and the center’s responsi-
bilities in the mediation field are extensive. 

They include ensuring the implementa-
tion of the act; accrediting mediators and 
maintaining a list of the accredited 
mediators; determining the fees 
mediators can charge; assisting 
mediators in their work; drafting 
the code of conduct and other 
requirements for mediators; mak-
ing information about mediation 
available to the public; and inves-
tigating and disciplining, as neces-
sary, mediators accused of violating 
standards of conduct. The center also periodi-
cally offers trainings for mediators. 

While the Malta Mediation Center is nomi-
nally independent of the government, its board 
must report its budget to the Minister of Justice. 
The minister uses the information to determine 
the level of financial support the government 
will give to the center. Therefore, the center, 
while a nongovernmental entity, is answerable 
to the government to a certain degree.

Together, the act and the Code of Conduct 
developed by the Center define the role of the 
mediator in Maltese mediation. 

Mediators must be accredited by the Cen-
ter and take continuing education courses. 
Based on the mediator’s experience, the me-
diator’s entry in the list of accredited mediators 
will indicate a specialty area, such as civil, com-

mercial, or industrial relations. Current Chief 
Justice Silvio Camilleri has raised the concern, 
however, that training requirements for me-
diators are not sufficiently strict, so this area 
may be further developed. See “Chief Justice 

suggests mediation while appeals 
are pending,” Times of Malta.com 
(Oct. 3, 2011)(available at http://
bit.ly/okYr7t).

The Center assigns cases to 
mediators, although a mediator 
may reject the assignment. If the 
mediator accepts the assignment, 
the mediator must be impartial; 

any information suggesting that the 
mediator’s ability to remain impartial may be 
compromised must be revealed to the parties. 
Should the parties consent to the mediator con-
tinuing, the mediator may do so but can with-
draw if he or she is concerned that impartiality 
may not be possible. The parties themselves also 
may challenge the mediator’s impartiality.

The neutral sets the mediation schedule 
and serves only a facilitative role in the me-
diation; the parties are encouraged to seek 
advice from a legal professional before signing 
any agreement. It is, however, the mediator’s 
responsibility to ensure the fairness of the me-
diation, and the mediator may terminate the 
mediation if it appears that the process is not 
proceeding fairly. 

A distinctive aspect of mediation in Mal-
ta is that the center’s resources are available 
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to the mediator during the mediation. The 
mediator may turn to the center if a chal-
lenge arises for which the mediator wishes to 
seek guidance. 

OPERATINg UNDER 
THE AcT

As a general matter, mediation under the act is 
voluntary and initiated by the parties, although 
the act does provide that mediation proceed-
ings may be initiated by court order. 

The act establishes a broad confidential-
ity privilege that bars the use of evidence 
acquired through a mediation in subsequent 
proceedings. Communications and settle-
ment discussions between mediation par-
ticipants are confidential, and the mediator 
must make the parties aware of their duties to 
maintain confidentiality. 

The mediator must keep confidential in-
formation revealed by one party in mediation 
unless that party authorizes its disclosure to 
the other, and, unless otherwise agreed in 
writing by the parties, a mediator may not give 
evidence in a subsequent judicial proceeding 
in the same matter. Confidentiality may be 

breached, however, for policy reasons or as 
necessary to carry out a mediated agreement.

Participation in mediation suspends the 
statute of limitations for the duration of the 

mediation, unless doing so is contrary to an in-
ternational agreement which Malta has signed. 
Malta sets no maximum time period for a medi-
ation. If the parties reach an agreement through 
mediation, and one party requests the others’ 
consent, the agreement may be ratified as an 
“executive title.” That designation is the equiva-
lent in enforceability to a court’s judgment.

A mediation will end if (a) the mediator 
determines it is appropriate to do so, (b) a 
party will not continue as a participant, (c) the 
parties cannot reach an agreement, or (d) the 
parties reach a full or partial agreement.

MORE FAMIlY  
THAN BUSINESS

Currently, despite positive perceptions about 
its potential as a dispute resolution method, 
mediation is not extensively used in the Malta 
business community. It is used more extensively 
in the family law area, where divorcing couples 
are required to participate in mediation. 

But there may be prospects for future 
developments that may increase usage. In ad-
dition to calling for reforms in the training re-
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The Worldly Perspectives setting: 
Malta.

The mediation characteristics: It’s 
facilitative and voluntary, though 
courts can order it. A private media-
tion center runs the ADR option for 
the nation’s court system, which 
funds it. 

The practice: More often in fam-
ily law—actually required in divorce 
cases—than business. But the chief 
justice wants it increased, across the 
board. The system is ready.

The Republic of Malta is an archipelago, 
or group of islands, situated in Southern 
Europe, just south of Sicily in the Mediter-
ranean Sea. The country has an area of just 
316 square kilometers.

As a result of its proximity to both Eu-
rope and Africa, and its accessibility by sea, 
tiny Malta has long been a crossroads for 
numerous civilizations. It is perhaps best 
known historically as the seat for many cen-
turies of the Knights Hospitaller, a Christian 
military order in the Middle Ages.

Only the three largest islands of Malta 
are populated, totaling nearly 410,000 inhab-
itants (July 2012 estimate). The population is 
ethnic Maltese, who are descended primarily 
from the ancient Carthaginians and Phoeni-
cians. The capital city is Valletta. 

Malta was under the control of the British 
Empire for many years before its independence 
in 1964. The country became a republic in 1974, 
with an executive consisting of the president 
as the largely ceremonial chief of state and the 

prime minister as head of the government. Its 
unicameral, 65-seat House of Representatives 
is known as the Kamra tar-Rappreżentanti. The 
members are elected based on popular vote. 

The Nationalist Party has held the ma-
jority in the House for 24 of the past 26 
years. But in December 2012, due to dis-
sension within the ruling party, the Maltese 
government failed to pass a proposed 2013 
budgetary bill. As a result, the government 
fell, the parliament was dissolved on Jan. 7, 
2013, and elections will be held this month. 

The judicial branch consists of magis-
trates, who sit in the Inferior Courts, and 
judges, who sit in the Superior Courts. The 
Superior Courts include the Constitutional 
Court, the Court of Appeal, the Court of 
Criminal Appeal, the Criminal Court, and 
the Civil Court. Notably, should the position 
of the country’s president suffer a temporary 
vacancy and the prime minister fail to appoint 
another person, the Superior Court’s chief 
justice may potentially step into the position.

The country’s legal system is a mix of 
civil law and English common law.

Malta has extremely limited fresh water 
resources and only produces about 20% of 
its own food. The country’s economic wel-
fare is highly dependent on foreign trade, as 
well as manufacturing and tourism. While 
the worldwide economic downturn has had 
a negative effect on Malta’s economy, the 
country still has a low unemployment rate 
in relation to other struggling EU countries. 
Moody’s did, however, downgrade Malta’s 
credit rating in 2011. The European Union 
has threatened sanctions if Malta does not 
do something to address its economic issues.

Malta became a European Union mem-
ber in 2004 and adopted the Euro as its of-
ficial currency in 2008. 

Sources: BBC News Europe, “Malta gov-
ernment falls after PM Gonzi loses majority” 
(Dec. 10, 2012)(available at http://bbc.in/
VN5tdN); CIA World Factbook (http://1.
usa.gov/8RAAj6); European Union member 
countries profile (http://europa.eu/about-
eu/countries/member-countries/malta/ 
index_en.htm); Malta Judiciary site (www.
judiciarymalta.gov.mt/home). 

The Basics
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quirements for mediators, Chief Justice Silvio 
Camilleri has called for broader reforms. In 
the face of an excessive backlog of cases, he has 
urged that the Maltese judicial system develop 

case management procedures, which would 
include mediation use. See Times of Malta.com, 
supra. Should such reforms develop, Malta 
already has systems in place to take on the 
increased mediation numbers that could result.

* * *

With this column, Worldly Perspectives goes on 

a hiatus but expects to return as an occasional 
special feature. In the meantime, monthly col-
umns dating backing to the column’s origination 
in October 2009 are available in full text at 
Wiley’s Online Library, Lexis, and Westlaw, all 
linked at http://bit.ly/eAaiZb. 

(For bulk reprints of this article,  
please call (201) 748-8789.)

But if this is all a brief needs to accom-
plish, why bother writing anything at all? Just 
give the mediator a call! A personal phone 
call—which frankly should be de rigueur at 
this point in the evolution of legal mediation—
certainly will provide both the attorney and 
the mediator with a bonding moment, while 
allowing the attorney to inform the mediator 
(and maybe even persuade the mediator on ap-
propriate matters).

Though while persuasion and information 
may be fine ingredients of a modern mediation 
brief, they don’t go far enough.

To really rethink the mediation brief, we 
need to remind ourselves what the parties and 
neutral are trying to accomplish in mediation. 
In litigated or pre-litigated disputes, the par-
ties are already on one path to resolution. It’s a 
predictable path filled with depositions, writ-
ten discovery, discovery disputes, summary 
judgments and other dispositive or limiting 
motions, experts, costs, fees, juries, judges, and 
appeals—not to mention the stress, pressure, 
and interference with everyday work and life. 

It’s not the prettiest forward-looking path, 
but at least it is a future that will—eventu-
ally—result in a final resolution. With a little 
help, the parties can usually understand and 
appreciate what that future will be like, and 
what it will cost.

In mediation, the participants are trying to 
create a path to an alternative future that looks 
better to the parties than the path they are cur-
rently on. They are looking to identify impedi-
ments on that new path, craft detours around 
them, and generally work together—yes, even 
a distributive negotiation is a process the par-
ties do together—to see if they can invent a 
new future that they each like better. 

The mediator is right there in the middle 
of this exploration. He or she helps the parties 
to investigate and analyze their options, and 
then to compare those options to the less-than-
cuddly future they currently face—the classic 
“Batna” (“best alternative to a negotiated agree-
ment”) analysis.

So shouldn’t the mediation brief be de-
signed to help the mediator help the parties 
in this quest for a better future? Shouldn’t it 
provide the mediator with the information 
and tools he or she needs to help the parties 
identify and explore meaningful alternatives, 
recognize and overcome obstacles, and appre-
ciate the Batna?

In other words, rather than focus on the law 
or the facts or the legal arguments, the media-
tion brief should instead be aimed at helping the 
mediator help the clients obtain the best settle-
ment—or at least the best settlement proposal—
possible through the mediation process. 

In short, the mediation brief should help 
the neutral do his or her thing.

WHAT THE  
MEDIATOR NEEDS

Which begs the question: What does the me-
diator need to do his or her thing?

Really, only two things. First, the mediator 
needs to understand “the problem.” Second, he 
or she needs to appreciate “the solution.” Simple.

The Search For The Problem: Let’s 
start with the problem. Contrary to the trial 
lawyer’s instinct, the problem is not the legal 
case that will ultimately be tried to the judge 
or jury. Rather, for mediation purposes, the 
problem is whatever it is that is keeping these 
two parties from finding a resolution to that 
legal case.

Stated another way, every dispute is, as a 
matter of definition, at an impasse. If there is 
no impasse, nothing is stopping the parties 

from settling the case and heading to the local 
pub to celebrate. Find the impasse, and you are 
on your way to crafting a resolution. 

This search for the cause of the impasse—
the driver of the dispute—is the ultimate trea-
sure hunt for your diligent mediator. If the 
neutral can find what is really preventing the 
parties from coming together, he or she can 
then move to step two: Helping the parties 
around it.

Try this analogy on for size: 
Q: How do you stop a baby from crying? 

Feed it? Burp it? Rock it? Distract it? Give it 
medicine? Change its diapers? 

A: It depends. What is the cause of the 
tears? Is he hungry, tired, bored, sick … or 
stinky? Once you figure out the cause of the 
tears, the solution is easy. (Unless like the au-
thor your solution is the same no matter what: 
“Here you go, dear.”) 

The clients want the tears to stop. The 
mediator is (a) trying to figure out the cause of 
the tears, in order to (b) help the clients find a 
meaningful solution. 

A mediation brief that simply says the baby 
is crying is a step in the right direction … but 
a better brief would note that the baby hasn’t 
been fed in a while.

Take a trade dress matter as a better ex-
ample. Sure, the lawsuit is filed because the 
owner of the distinctively shaped and colored 
scalp massager thinks his competitor’s scalp 
massager is just a tad too … identical. 

But why hasn’t the dispute settled? The 
similarity of the product may or may not have 
been the genesis of the dispute, but what is the 
obstacle that is preventing the dispute from 
resolving now? 

There could be any number of obstacles. 
Identifying them is the first step in approach-
ing mediation, and will guide the brief-draft-
ing. (This same analysis affects mediator selec-
tion, as explained in “Rethinking Mediation: A 
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