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Survey Background

The survey was sponsored by a GE Foundation grant.

CPR formed a blue-ribbon Advisory Council composed 
of influential leaders from each Asia-Pacific country.  The y
Council is chaired by Prof. David Sandborg of City 
University of Hong Kong, and Director of the Dispute 
R l ti P t Sh t U i it i G dResolution Program at Shantou University in Guangdong 
Province, China.  The Council reviewed and approved a 
draft of the survey instrument and assisted in thedraft of the survey instrument and assisted in the 
development of a survey distribution list. 



Survey Background

Beginning in May 2011, the survey was distributed 
broadly to the Advisory Council, local law firms, local 
companies, and CPR member companies with 

i th A i P ifi i I th fi t dpresence in the Asia-Pacific region.  In the first and 
second waves, the survey was sent to approximately 
200 corporate and 500 outside counsel200 corporate and 500 outside counsel. 

The sample size was small (122 respondents) and 
the results from this exploratory study cannot bethe results from this exploratory study cannot be 
generalized. However, the results are interesting and 
can be used to highlight the need for further research. g g



Survey Objectivesy j
To conduct a broad-based study of business 

interests in China and Southeast Asiainterests in China and Southeast Asia.

To identify and better understand attitudes toward 
dispute resolution in generaldispute resolution in general.

To identify and better understand attitudes toward  
di ti d b i if t it thmediation and barriers, if any, to its growth.

To understand the factors that explain attitudes
and barriers to the use of mediation.

To lay the foundation to develop workable y
approaches on a country-specific basis to growing 
mediation.



Survey Respondents
Responses have been received from more than 15 countries. 

In which country/countries 
does your company/law firmdoes your company/law firm 
operate? Please indicate all 
applicable answers. 



Survey Respondents
41%of the responses have come from companies, and the rest 

from law firms. 



Survey Respondents
Law firm responses came from firms of every size, and their 

clients covered every sector of the economy.



Survey Respondents
Corporate responses came from companies of every size and in 

every industry sector.  



Survey Respondents
The majority of corporate respondents were senior executives. 



Survey Results
Overall attitudes toward alternative dispute resolution were 

strongly positive and more favorable than attitudes toward 
mediation and arbitration individuallymediation and arbitration individually.



Survey Results
Attitudes toward mediation were slightly more favorable than 

those toward arbitration.



Survey Results
Almost 80% of respondents have used mediation in the past 

three years, and there was no type of dispute for which more than 
30% of respondents primarily used litigation and/or arbitration30% of respondents primarily used litigation and/or arbitration. 



Survey Results
The top reasons given for using mediation were:

Lower cost (87%)

Faster than litigation/arbitration (77%)

Flexibility of process (65%)Flexibility of process (65%)

Confidentiality of process (55%)

Less adversarial process (48%)

Court ordered or encouraged (42%)

Ability to preserve business relationship (42%)

Mediator expertise/ability to choose (42%/39%)Mediator expertise/ability to choose (42%/39%)

More culturally acceptable (29%)



Survey Results
Other reasons given for using mediation were:

More culturally acceptable (29%)o e cu tu a y acceptab e ( 9%)

Nonbinding nature of the process (26%)

M d t d b i ti t t (19%)Mandated by existing contract (19%)

More trustworthy than courts (16%)

As is reflected in the results shown on slide 2614, theAs is reflected in the results shown on slide 2614, the 
reasons given for using mediation are substantially 
similar to the reasons given by respondents in the 
Cornell/CPR/Pepperdine 2010-11 Survey of the 
Fortune 1000 ADR Study. 



Survey Results
Consistent with the high number of respondents that 

have used mediation in the past three years, there was 
less data (and no reliable percentages) on reasonsless data (and no reliable percentages) on reasons 
mediation is not used. The top reasons given were:

Prefer a final and binding decisionPrefer a final and binding decision 

Non-binding nature of the process 

Unpredictable outcome 

Courts do not approvepp

Sign of weakness 

N t bl d t i di t d th t di tiNotably, no respondent indicated that mediation 
is culturally unacceptable.



HKAIC Data Show ADR Growth In the Asia-Pacific Region

ADR  
Center

97 98 99 00 01 02 03 04 05 06 07 08 09 10

Total ADR Cases Per Provider

Center

1. HKIAC 218 240 257 298 307 320 287 280 281 394 448 602 649 624

2. JCAA 13 14 12 10 17 9 14 21 11 11 15 12 26

3. KCAB 51 59 40 40 65 47 38 46 53 47 59 47 78 52

4. KLRCA 5 7 10 11 1 2 4 3 6 1

5. TAF 48 80 109 64 46 49 72 110

6. SIAC 43 67 67 83 99 114 100 129 103 119 71 114 180

7 CIETAC 645 609 543 731 684 709 850 979 981 1 118 1 230 1 482 1 3527. CIETAC 645 609 543 731 684 709 850 979 981 1,118 1.230 1,482 1,352

Note:  While the data above shows clear growth in 
use of ADR in general over time, there is very little 
data available on the breakdown of arbitration center 
caseloads.



Other Interesting Information from HKIAC

Type of Case 2009 2010 2011

HKIAC Arbitration Cases Exceed Mediation Cases

Arbitration 429 291 275

Domain Name 140 107 127

Mediation 159 226 100

Adjudication 18

Total 746 624 502

HKAIC is expanding its footprint into India

In a series of Conferences entitled “Hong Kong to India: 
Bridging Asia’s Leading International Arbitration DestinationBridging Asia s Leading International Arbitration Destination 
with Asia’s Rising Economic Powerhouse”, HKAIC is presenting 
itself as “The solution for India’s Arbitration Needs.”



Conclusions
Mediation is broadly accepted in the Asia Pacific regionMediation is broadly accepted in the Asia-Pacific region.

Information regarding actual use of mediation relative to other 
forms of dispute resolution is mixedforms of dispute resolution is mixed.

Survey shows positive attitudes toward mediation and wide 
usage.

HKAIC data shows significantly more arbitration cases than 
mediation cases.

As attitudes toward mediation do not appear to differ significantly 
from attitudes in the U.S., barriers to mediation are more likely to 
be functional than attitudinal Key functional issues include:be functional than attitudinal.  Key functional issues include:

Availability of the full range of mediation processes

Mediation skillsMediation skills

Access to quality neutrals



Next Steps
Based on the limited data available, actual use of mediation 

appears to lag behind positive attitudes toward mediation.  There 
is a need to develop more hard data to understand actual p
practices and increase usage.  One approach to this is:

Develop and deploy a survey based on the 
C ll/CPR/P di 2010 11 S f th F t 1000Cornell/CPR/Pepperdine 2010-11 Survey of the Fortune 1000 
ADR Study in order to achieve more detailed:

Measurement of types of forms of mediation includingMeasurement of types of forms of mediation, including 
hybrid processes, in use

Types of disputes for which mediation is used, frequency yp p , q y
of use, and amounts at issue

Skill levels 

Perspectives on  quality of mediation centers and quality 
of neutrals



What Are Major U.S. j
Corporations Doing and 

Saying About These Issues?



The Use of ADR by U.S. Corporations:
Selected Results from a 2010 11 Survey of theSelected Results from a 2010‐11 Survey of the 

Fortune 1000



The 2010‐11 Survey of the Fortune 1000 
ADR Study is Co‐Sponsored by:

CPR InstituteCPR Institute

The Straus Institute for Dispute Resolution at p
Pepperdine University, School of Law

Th S h i I i C fli R l iThe Scheinman Institute on Conflict Resolution 
at the ILR School of Cornell University



Survey Design 
and Methodology

The survey was administered by Cornell’s Survey Research 
Institute 

Conducted interviews with top attorneys in 368 
corporations (1997 survey interviewed 606 corporations)p ( y p )

46 percent of the respondents were GCs and 54 percent 
were other attorneys in the GC’s officewere other attorneys in the GC s office

Respondents had the choice of completing the survey by 
phone by mail or by webphone, by mail, or by web 



Experience with Types of ADR
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Principal Reasons Companies Use ADR, 2011
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The Use of Mediation by Type of Dispute‐‐2011

The Proportion of  Corporations that Used Mediation at Least Once in this Type of Dispute 
in the Previous Three Years
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The Use of Arbitration by Type of Dispute‐‐2011
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Common Explanations of the Decline in theCommon Explanations of the Decline in the 
Use of Arbitration

Arbitration has increasingly become similar to litigation

“External law” has made arbitration more complex, costly, and 
time consuming

A large majority of the respondents in our survey prefer 
mediation to arbitration, and in general they prefer interest‐based 
options to rights‐based options

A vanguard of corporations now rely on a portfolio of interest‐
based options to resolve disputes at the earliest possible stage 

d id th f bit ti d th i ht b d tiand avoid the use of arbitration and other rights‐based options



Conclusions: On the One HandConclusions: On the One Hand…
About 50 percent have adopted ADR as their principal approach to 
l i i l d l t di tresolving consumer, commercial, and employment disputes 

Use of mediation is about the same now as it was 15 years ago

More embrace a wider array of ADR techniques and seek to 
resolve disputes at the earliest possible stage, using

early neutral evaluation, early case assessment, and conflict 
coaching

other interest‐based options (fact‐finding, peer review, etc.)

A growing proportion of major corporations are adopting 
hi ti t d fli t t t t i th t l i i llsophisticated conflict management strategies that rely principally on 

interest‐based options 



Conclusions: On the Other Hand
A significant proportion of major corporations – possibly 40 

l d l h d f l

Conclusions: On the Other Hand…

percent – continue to rely on traditional methods of resolving 
disputes 

The use of arbitration has declined significantly especially for 
employment, commercial, and construction disputes – although 
about 15 percent of the respondents use mandatory arbitrationabout 15 percent of the respondents use mandatory arbitration

Surprisingly, four out of ten respondents report that they do not 
use ADR to resolve employment disputesuse ADR to resolve employment disputes

In the U.S., there is a substantial and possibly growing divide 
b t i th t l h il ADR d i th t dbetween companies that rely heavily on ADR and companies that do 
not 



Corporate Counsel in Their Own Words: 

•Notwithstanding that they are commonly linked together, mediation and 
arbitration are completely different animals Mediation is almost alwaysarbitration are completely different animals.  Mediation is almost always 
useful, except where the cost exceeds what can be supported by the matter at 
issue.

•We maintain control of dispute resolution in mediation as opposed to 
arbitration where the decision is made by a third party.

•Mediation does not involve a final decision, thus there is no appeal issue or 
concern about the final outcome. Also, opposing parties are much more willing 
to engage in mediation than in arbitration.g g

•Our experience has been more positive with mediation than with arbitration; 
we have sensed more control over the outcomes with mediation.

•Mediation is much more acceptable to opposing counsel because it is non-
binding and they are more familiar with it.



Corporate Counsel in Their Own Words:p
•We prefer mediation to arbitration. The only reasons we would not try it would 
be lack of interest by opposing party or a strong belief that it would not be 
successful.

•Mediation is inexpensive.  We do not waive our right to jury trial.  We control 
h h h i l i l l d I i d hi l l hwhether the case is ultimately resolved.  It is a good vehicle to learn how 

serious our opponent is about a case.

Th C di ti ft b th ft•The Company uses mediation more often because the process more often 
leads to a negotiated settlement that is acceptable to both parties.

•Mediation is much more cost effective and is not binding•Mediation is much more cost-effective and is not binding.

•For mediation, the only reasons we'd not use are, first, we don't have a 
sufficient relationship with the other side to enter into early case assessmentsufficient relationship with the other side to enter into early case assessment.  
Or we might have just decided to litigate, because it may be the best route to 
take in that case.



Corporate Counsel in Their Own Words:p

•Mediation is usually more efficient and less costly; the only circumstanceMediation is usually more efficient and less costly;  the only circumstance 
where mediation has not been utilized is when the Company lacked 
confidence in the expertise of the mediator or the ability of the mediator to 
move the matter toward resolution.

•Mediation is much less expensive, has limited discovery. We find that 
arbitrators are not doing their jobs, they are attempting to compromise, they g j y g y
are not supposed to do that, they are supposed to decide in favor of the 
disputant with the strongest legal [case.]

•Mediation, more often than arbitration, is non-binding and provides a reality 
check.  It is simpler, less expensive, and a responsible way to get early case 
assessment on both sides.  Arbitration, on the other hand,, can be just as 

i d ti i [ liti ti ]expensive and time consuming [as litigation.]



Corporate Counsel in Their Own Words:p

•Mediation houses are often staffed by former judges, so they are 
tremendously qualified whereas arbitrators are often just attorneys with atremendously qualified, whereas arbitrators are often just attorneys with a 
second job.  I have a great deal more confidence with professional mediators 
than professional arbitrators.

•In our industry many contracts require arbitration; our experience has been 
the process is often protracted without clear rules (as compared to litigation) 
and the rulings that are issued have in some instances been impractical toand the rulings that are issued have in some instances been impractical to 
administer.

•The incompetence in the [service provider’s] administrative people and panel 
arbitrators doesn't pervade its mediators (and there isn't the same incentive for 
bad decisions that prolong a matter in the mediation context as there is in the p g
arbitration context.)



Corporate Counsel in Their Own Words:p

Mediation is not preferred; arbitration is preferred method of dispute•Mediation is not preferred; arbitration is preferred method of dispute 
resolution.  We use mediation if required by the court or if deemed necessary 
as part of settlement negotiations.

•Strategically in the case of mediation, there are instances where we have to 
try the case we have to win and giving up half of what we want is not antry the case, we have to win, and giving up half of what we want is not an 
acceptable possibility.  Not only would we need to win in those cases, but we 
also want to create a leg[al record.]

•Decisions not to mediate [are] usually driven by senior management 
preference, time needed to mediate, cost and compromised outcomes not 
seen as desirable.



For Additional Information Contact:For Additional Information, Contact: 

Beth Trent

S Vi P id & Di f PSr. Vice President & Director of Programs

The CPR Institute

btrent@cpradr.org

646‐753‐8228


