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30-SECOND SUMMARY
A consistent and 
coordinated approach to 
dispute management can 
make this global function 
more creative and cost-
effective. Single-point 
accountability is one option 
for managing a litigation 
portfolio. It enables best 
practices in the critical 
areas of early case 
assessment and budgeting, 
coordination with outside 
counsel, and the collection 
and review of information 
for regulatory purposes. 
Ongoing education and 
training provide the right 
resolution resources, both 
internally and externally. 

By Peter J. Rees QC and Kathleen Bryan 

You hear it all the time: “!e world is 
"at” and “Our business is truly global, 
with the majority of our pro#ts coming 
from markets outside the United States.” 
Indeed, large businesses are now almost 
always multinational, with markets on 
every continent.

!e legal function, however, has 
not always kept up. It can still have a 
predominantly local focus, because laws 
are country-based and local expertise 
is o$en necessary to provide the proper 
understanding of very di%erent legal 
systems. In the past, litigation risk for 
major corporations had been primarily 
a US phenomenon, with the majority of 
the focus, sta&ng, cost and exposure in 
the United States. !is is changing, and 
savvy companies are getting ahead of 
the curve by taking a global approach to 
dispute management.



!ree factors primarily drive the 
change to a global approach. First, the 
level and “Americanization” of disputes 
— both litigation and arbitration — is 
increasing outside the United States. 
Greater regulation, a move in some 
countries to create an enforcement 
scheme through private remedies, and 
a gradual breakdown in solving issues 
through local relationships all con-
tribute to an increase in litigiousness 
around the world.   

Second, management of disputes is 
a distinct skill set that can and should 
be handled by lawyers trained in that 
specialty, rather than handled by in-
house commercial lawyers or simply 
turned over to outside counsel. While 
reliance on local outside counsel is 
necessary for speci"c legal knowledge, 
local court experience and, in many 
jurisdictions outside the United States, 
rights of audience, in-house lawyers 
with dispute management skills are 
needed to manage outside counsel, 
take a risked approach to the dispute 
and improve results.

!ird, adopting a company-wide 
system for handling disputes is vital if 
a global perspective is to be taken on 
risk management and cost-e#ective 
dispute resolution. !is is epito-
mized by the International Institute 
for Con$ict and Prevention’s (“CPR 
Institute”) 21st Century Corporate 
ADR Pledge.1 As a signatory to the 
CPR Institute’s 21st Century Pledge, 
Shell has committed to approach its 
entire portfolio of disputes in a way 
that understands the pros and cons of 
the one-size-"ts-all litigation model, 

and explores alternatives, including 
consensual ones, to resolve matters 
more quickly and with less cost. !is 
approach applies equally to US and 
non-US matters, and requires training 
and educating business people, as well 
as in-house and outside lawyers sup-
porting the company.

Traditionally, companies have ap-
proached each case in its particular 
jurisdiction and solely on its own 
merits, using litigation or arbitration 
process tools and expertise. A more 
sophisticated approach, however, con-
siders the wide spectrum of alternative 
dispute resolution (ADR) options, 
de-escalates con$ict, creates feedback 
loops and prevention opportunities, 
and examines how this case, and all 
cases with similar attributes, might 
be resolved more quickly and more 
e#ectively before the transaction costs 
increase. To be highly skilled in ADR, 
lawyers need resources, training and 
the ability to share innovations with 
each other as they develop.

To respond to this need, Shell 
created a global disputes function 
to establish single-point account-
ability for the management of Shell’s 
litigation portfolio. !is single-point 
accountability enables Shell to drive 
best practices in the critical areas 
of early case assessment (ECA) and 
budgeting, coordination with out-
side counsel, and the collection and 
review of information for regulatory 
purposes. It enables a common ap-
proach to dispute analysis, strategy 
and resolution, and ensures a thor-
ough understanding of the available 

tools and techniques. In doing this, it 
receives valuable assistance through 
the resources and training of the CPR 
Institute to help educate its in-house 
lawyers and outside law "rms.

!is consistent and coordinated 
approach to dispute management 
promises to move this global function 
to more creative and cost-e#ective 
solutions, which will assist Shell in 
maintaining and building relationships 
with its stakeholders, and adopting a 
focused and appropriate approach to 
each of its disputes. !is article illus-
trates how to establish a robust dispute 
management system and shows why it 
is most e#ectively deployed on a global 
basis for large companies. 

Design a system
Companies are accustomed to creating 
programs and systems for almost every 
aspect of their business, as evidenced 
by the growth in process and manu-
facturing systems (e.g., Six Sigma, 
Malcolm Baldrige National Quality 
Award, etc.); corporate social respon-
sibility accountability (e.g., the Global 
Reporting Initiative’s Content Index, 
the United Nations’ Global Compact); 
compliance systems (e.g., US Federal 
Sentencing Guidelines), and so on. 

Nevertheless, the development of an 
integrated system to help companies 
manage their litigation has been largely 
nonexistent until recently. Aside from 
fairly widespread employment griev-
ance systems and in mass claims situa-
tions, many companies have tended to 
handle each dispute independently.

Several studies have demon-
strated the benefits of employing 
a systematic approach to dispute 
management. In 2003, a study by the 
American Arbitration Association 
(AAA) found that the “dispute-wise” 
companies reported “stronger rela-
tionships with customers, suppliers, 
employees and partners” and “lower 
legal department budgets.” The price/
earnings ratios for the dispute-wise 
companies were also higher.2
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In 2007, the London law "rm of 
Herbert Smith conducted an ADR us-
age survey of 21 European companies, 
and concluded:

Embedded Users (companies which used 
ADR consistently and earlier in the process) 
achieved greater savings in external legal 
costs and in management time spent on 
dispute resolution. They also enjoyed the 
most constructive relationships with their 
external dispute resolution lawyers, taking 
positive steps to align the approach of their 
external dispute resolution lawyers on ADR 
with their own views.

Companies that have both devel-
oped systems and a willingness to 
share their results have consistently 
shown signi"cant cost savings in ad-
dition to improved relationships. For 
example, Bloomington, Minn.-based 
lawnmower manufacturer, the Toro 
Company, documented estimated 
savings of more than $100 million in 
legal costs and claimant compensa-
tion between 1991 and 2005; Georgia 
Paci"c saved almost $45 million from 
1995 to 2006.3

A systematic approach provides 
appropriate and adequate checks and 
balances to help overcome the natural 
human tendency to escalate con$ict. 
!e typical “escalation cycle” means 
that the longer a con$ict continues, the 
more intense and complex it will be-
come. !is is demonstrated by the "ve 
common transformations that o%en 
occur as a con$ict escalates:  
1.  Tactics shi% from light to heavy. 
2.  Issues proliferate. 
3.  Stereotyping and demonizing 

ensue. 
4.  Good intentions give way to bad. 
5.  Con$ict expands to include  

more parties.4  

Escalating threats and intimidation 
triggers a loss of face and decreases 
the counterparty’s willingness to 
engage in collaboration and compro-
mise. !us, early intervention and 

analysis, and scheduled “brakes” in 
the process provide the most signi"-
cant opportunities to achieve better 
and earlier resolution of disputes.

Furthermore, the programs them-
selves need to build in self-assessment 
methods to maintain their viability. 
As discussed below, con$ict resolu-
tion methods are developing rapidly. 
Programs must measure, assess and 
adjust to ensure that the company’s 
ADR e#orts continue to reduce litiga-
tion, and produce faster and mea-
surably more e#ective results than 
traditional litigation.

Educate, educate, educate 
“Litigation is war” is a common 
refrain, and bitter experience bears 
this out. !e long discovery process, 
the aggressive tactical maneuvering 
and the win/lose mentality of the 
protagonists create hostilities that last 
long a%er the "nal ruling. Historically, 
lawyers have been trained only in 
the litigation model, and may lack 
the skills and understanding of other 
approaches to dispute resolution. 
Despite signi"cant gains in scholar-
ship and teaching of a multifaceted 
approach to addressing con$ict, in 
law schools across the United States 
(and, indeed, in many other parts of 
the world), primary analytical skills 
instruction still tends to lead to a 
courtroom to resolve problems.

More significant, business leaders 
may have their own impressions of 
the “weakness” of taking anything 
less than a full-blown litigation 
stance. To fill this gap, in-house 
lawyers need to learn, and to require 
their outside counsel to understand 
and embrace, a culture of conflict 
resolution that extends from the 
macro perspective of systems design 
to ways of addressing individualized 
case details that can minimize the 
impact of disputes.

!e company should invest in 
education and training in order to 
provide the right dispute resolution 

resources, both internally and ex-
ternally. !is is not a static skill. As 
noted throughout this article, there 
are new techniques and tools arriving 
continually. Increasing our under-
standing of the elements of decision-
making is producing new interper-
sonal settlement techniques. 

!e 21st-century lawyer should be 
trained as a problem solver and as 
a con$ict manager, and understand 
the di#erence between rights-based 
and interest-based problem solving.  
Today’s lawyers need to be skilled at 
more than just “zero sum” or ad-
versarial negotiation. !ey should 
understand how identifying the par-
ties’ interests and bargaining on the 
basis of increasing the value of those 
interests can yield better results and 
create more $exibility for all the par-
ties involved. 

Drafting dispute resolution clauses
In most companies, and, indeed, in 
many law "rms, the litigation lawyers 
are disconnected from the transac-
tional lawyers who advise the business 
managers making the deals and con-
tracting with suppliers, joint venture 
partners and vendors. Consequently, 
the dispute resolution clause is fre-
quently inserted at the last minute, 
o%en using boilerplate language that 
is not customized to the situation or 
thought through in terms of optimiz-
ing legal outcomes. As in most aspects 
of life, a one-size-"ts-all approach 
rarely produces optimal results. With 
better feedback and connections be-
tween the litigation and transactional 
lawyers, and resources and training in 

Adopting a company-
wide system for handling 
disputes is vital if a global 
perspective is to be taken on 
risk management and cost-
effective dispute resolution. 
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proper clause dra%ing, the company 
can adopt a more bespoke approach to 
dispute resolution clauses. !e right 
clause for the right agreement can 
achieve tremendous savings in stream-
lined processes and e#ective de-escala-
tion techniques at the contract stage.  

Having a de"ned process set out in 
the contract promptly channels behav-
ior into constructive solutions and re-
duces the likelihood that the issues will 
ripen into lawsuits. Court systems have 
long recognized that mediation settles 
cases, and the earlier the interven-
tion the better. Of course, by the time 
courts see the cases, they have already 
ripened — and the view o%en is that 
the "ling is more evidence that ADR is 
needed as soon as possible. 

For example, a new mandatory me-
diation proposal to be implemented 
in New York is based on this tenet 
a%er noting that 90 percent of cases 
settle and announcing the manda-
tory mediation program, the “Chief 
Judge’s Task Force on Commercial 
Litigation in the 21st Century — 
Report and Recommendations to the 
Chief Judge of the State of New York” 
(June 2012)(available at http://bit.ly/
N1fMo6), explains: 

While mediation can facilitate settlement at 
all stages of a litigation, both parties and 
the court system commonly can achieve even 
greater benefits to the extent that the parties 
are able to resolve their disputes before 
engaging in the protracted and expensive 
disclosure and motion practice that modern 
business litigation typically entail. Indeed, at 
times parties feel that they have little disin-
centive to continue to litigate if they already 
have incurred substantial legal costs. The 
Task Force, therefore, proposes that the New 
York County Pilot Mandatory Mediation Pro-
gram be structured to provide for mediation 
before the parties have reached this tipping 
point, but to provide sufficient time so that 
limited, cost-effective, settlement-related 
information exchange can occur — either 
through formal disclosure or in the course of 
the mediation itself.

!e measure requires the parties’ 
action on appointing a mediator 
within 90 days of a case "ling where 
applicable.

!e same study examined ADR 
cases for three elements: “(1) when an 
ADR intervention was introduced; (2) 
the average time from the introduc-
tion of ADR to the "nal disposition; 
and (3) the average time from "ling 
of the case to "nal disposition.” Id. 
at 34. “!e results,” according to the 
analysis, “clearly show that when ADR 
is introduced early in the life of the 
case, it takes the case less time to reach 
"nal disposition.”

That effect holds wherever media-
tion takes place, including private 
disputes. Different approaches will 
be needed for different companies 
(again, this should not be one-size-
fits-all) depending on the size of the 
company, the nature and variety of 
the contracts they enter into, and the 
culture and uniformity of their coun-
terparties. Some companies might 
want to consider adopting a series 
of business escalations to encourage 
managers to work even harder to 
find innovative solutions before the 
matter goes the litigation route. For 
example, when senior-level manag-
ers are unable to fix the problem, 
the contract requires the CEOs or 
chairmen to meet. This can create 
tremendous (and beneficial) pressure 
on lower levels of management to 
solve the problem by business rather 
than legal means. 

Instead of a simple re$exive clause 
— negotiate, mediate, litigate — there 
are many more creative options. 
Streamlined arbitration with tight 
time limits; the novel “economical liti-
gation agreement,”5 which combines 
the best of arbitration with litigation, 
using early neutral evaluation; and 
ombuds or standing neutrals are but 
a few of the many innovative options 
available for adapting to the speci"c 
industry, business needs and corpo-
rate culture. 

Requirements for 
effective ADR system 

An effective ADR system 
requires buy-in from senior 
management, the entire law 
department and outside counsel 
representing the company. 

Elements of a systems approach:
�Q A defined program;
�Q Buy-in from senior 

management;
�Q Commitment to continuing 

conflict competence 
education for managers 
and lawyers; 

�Q Early intervention 
mechanisms;

�Q Feedback loops  
(e.g., after action reviews);

�Q Prevention and 
avoidance; and 

�Q Appropriate metrics to 
measure success

The right clause for the 
right agreement can 
achieve tremendous 
savings in streamlined 
processes and effective 
de-escalation techniques 
at the contract stage. 

60 ASSOCIATION OF CORPORATE COUNSEL

HOW TO MANAGE DISPUTES IN A FLAT WORLD



An added bonus is that those who 
are directly involved in designing a 
conflict system will buy into con-
cepts that fit their unique business 
environment.6 The result is that 
those same executives will be vested 
in the means of resolving the prob-
lems, and likely more committed to 
resolving them sooner.

When in-house lawyers are trained 
in and understand productive con$ict 
management and “focus on substan-
tive issues, open dialogue, $exibility 
of the parties and consideration of 
others’ legitimate needs and con-
cerns,” they are better equipped to 
de-escalate and avoid polarization, 
and to promote productive con$ict 
resolution.7 

The effect of early intervention 
producing earlier resolution has 
been quantified in employment 
cases by the US Justice Department. 
[See Lisa Blomgren Bingham, Tina 
Nabatchi, Jeffrey M. Senger, and 
Michael Scott Jackman, “Dispute 
Resolution and the Vanishing Trial: 
Comparing Federal Government 
Litigation and ADR Outcomes,” 
24:2 Ohio State Journal on Dispute 

Resolution 1 (2009)(available at 
http://ssrn.com/abstract=1127878).] 
The study also compared voluntary 
ADR cases to court-ordered cases, 
and found that while 60 percent 
of the Justice Department cases 
studied reached settlement in ADR, 
“a statistically significant” higher 
number settled in voluntary ADR 
cases than did in court-ordered 
cases. Id. at 31.

Early intervention
In more than 90 percent of the lawsuits 
"led, the costs, time delay and risk 
of total loss by adjudication do not 
outweigh the attractiveness of a settle-
ment.8 Early case assessment programs 
provide the best way to evaluate settle-
ment potential and avoid con$ict esca-
lation. ECA programs are “among the 
fastest growing organizational con$ict 
management strategies because they 
provide signi"cant cost savings and 
control over disputes.”9

!ere is a natural tension be-
tween the need for more informa-
tion through discovery or disclosure 
and the value of an early settlement. 
While it is important to identify “just 
enough” information to conduct a 
thorough assessment, it should not 
be underestimated how much can be 
done on the basic information and 
documentation available in the early 
stages of a potential dispute. At Shell, 
all members of the global litigation 
group have been trained in the same 
approach to ECA. !e ECA process 
is conducted early, usually in the "rst 
30 days of a dispute arising. Such an 
approach creates the discipline of 
analyzing what the dispute is really 
about (which may o%en not be what 
it seems at "rst sight), discovering 
what the wider rami"cations could 
be, identifying what information 
is available and what is not, and 
understanding what will need to be 
established to achieve the right result. 
It is a valuable internal “brake” on 
leaping straight into confrontational 

mode and ensures the correct resolu-
tion strategy is adopted at the earliest 
possible stage. !e CPR Institute pro-
vides a free “Toolkit” of information 
on how to customize a company ECA 
program to "t each unique business 
model and litigation portfolio.10

Understanding global trends 
!e creation within Shell of a uni-
"ed global litigation group that shares 
their knowledge and understanding 
in dispute management techniques 
from around the world means that 
the company can adopt an ever more 
sophisticated and nuanced approach 
to its litigation portfolio worldwide, 
and ensure that trends in dispute 
resolution can be tracked, understood 
and applied. !e importance of this is 
exempli"ed by brief consideration of 
trends in two of the more “traditional” 
forms of ADR.

Mediation trends
Mediation is increasingly taking 
root in many countries outside the 
United States, even in civil law juris-
dictions. As an example, in 2008, as 
an initiative of a number of German 
companies, the “Round Table 
Mediation & Conflict Management 
of the German Economy” was 
formed to promote conflict manage-
ment and mediation skills among 
participants.11 With working groups 
and regular meetings to exchange 
experiences, this group considers 
itself a proponent of mediation as 
“an important element of a modern 
conflict management system and — 
wherever suitable — make use of it 
regularly and successfully in order 

Early case assessment 
programs provide the 
best way to evaluate 
settlement potential and 
avoid con!ict escalation.

As conflict manager, 
the in-house lawyer:

�Q Appreciates the entire 
problem, not just 
the legal issues;

�Q Understands social science 
concepts such as face 
saving, conflict styles 
and conflict escalation; 

�Q Gets involved at contract 
drafting stage and designs 
customized business 
solutions as part of the 
dispute resolution clause;

�Q Demands appropriate early 
case assessment process;  

�Q Partners with outside 
counsel on risk sharing; and 

�Q Acts as settlement counsel.

62 ASSOCIATION OF CORPORATE COUNSEL

HOW TO MANAGE DISPUTES IN A FLAT WORLD



to achieve an interest-oriented and 
sustainable conflict resolution.”12

!e quality of training and educa-
tion on mediation still varies widely, 
however, and outside lawyers may be 
part of the problem.13 Lawyers who 
use standard adversarial practices in 
mediation and fail to support a “client-
centered” view can negatively a#ect 
the experiences business managers and 
in-house lawyers have in mediation. 

To counter this and to re$ect 
the globalization of mediation, it is 
important for in-house lawyers in all 
jurisdictions to have training in media-
tion skills so they can: 
1.  identify the best time for 

mediation; 
2.  hire a mediator with the best "t  

of skills for the matter; 
3.  prepare the case and the 

business clients for the 
mediation process; and 

4.  control outside counsel’s potential 
to derail the process through 
excessive or inappropriate 
advocacy.

Arbitration trends 
For the vast majority of international 
contracts, arbitration remains the 
best alternative to the local courts. 
But concern with arbitration becom-
ing too much like litigation with all 
the attendant cost and time implica-
tions has affected US practices and is 
beginning to surface in international 
arbitration as well. In Europe, the 
Corporate Counsel International 
Arbitration Group was formed in 
2008 to address concerns about the 
increasing complexity and expense of 
international arbitration. Arbitration 
providers worldwide have developed 
expedited processes and procedural 
rule changes that force parties and 
tribunals to reach the core of a mat-
ter faster, with the expectation that 
streamlined processes — for ex-
ample, limiting discovery or barring 
ediscovery entirely — will produce 
speedier results.14

Some of the fundamentals of 
arbitration practice, such as party 
appointment of arbitrators, are also 
being challenged.15

All of this means that in-house 
lawyers conducting international 
arbitrations need to understand all 
the options available and how to 
make the most of the process while 
ensuring that the enforcement of the 
arbitral award is not jeopardized. 
Training in-house experts in arbitra-
tion law and global practices, as is 
done at Shell, provides the best way 
to optimize arbitration bene"ts in the 
United States and abroad. 

Measurement systems 
and feedback loops
An essential part of any systemic 
approach is to de"ne and measure 
success. Shell has put at the heart of 
its global disputes group its Litigation 
Objectives Realization Process 
(LORP). !is process aims to identify 
and assess litigation objectives and 
risks at the earliest possible opportu-
nity, and then to develop and execute 
a comprehensive litigation strategy to 
manage and resolve disputes suc-
cessfully in furtherance of targeted 
business objectives. Simply put, LORP 
identi"es the litigation destination, 
charts the shortest, most e#ective 
route to getting there, and captures 
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Arbitration providers 
worldwide have developed 
expedited processes and 
procedural rule changes 
that force parties and 
tribunals to reach the core 
of a matter faster, with the 
expectation that streamlined 
processes — for example, 
limiting discovery or barring 
ediscovery entirely — will 
produce speedier results.
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and communicates the learnings. 
In essence, LORP can be considered 

as a four-stage process: Assess, Select, 
Execute, Review.

Each of the stages can be summa-
rized as follows:
�Q Assess: Key facts assessed, potential 

exposure categorized, business 
objectives and outcomes identi"ed 
and agreed upon, case management 
plan established.

�Q Select: Clear strategy designed 
around achieving the business 
objectives.

�Q Execute: Resolution of the dispute 
consistent with the desired business 
objectives, litigation strategy and 
agreed upon budget.

�Q Review: Communication of post-
closing obligations, learnings for 
improvement shared with the 
business client and globally within 
the group. 

Benefit from a global approach
Taking a holistic approach (i.e., glob-
ally) to dispute management provides 
a multinational company with the so-
phisticated skills to address an increas-
ingly complex litigation environment 
around the world. A global approach 
provides corporate counsel with the 
tools they need and the leadership of 
their outside law "rms, and ensures the 
highest quality results with improved 
stakeholder relationships. It is simply 
essential in today’s global economy. ACC
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Simply put, LORP identi"es 
the litigation destination, 
charts the shortest, most 
effective route to getting 
there, and captures and 
communicates the learnings. 
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