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THE CHAMBERY COURT OF APPEALS TO REFUSE THE 
WHISTLEBLOWING PROTECTION IN THE TEFAL CASE 

 

 

 

On December 4, 20151, the criminal court of Annecy sentenced a former employee of 

the French company Tefal to a suspended fine for interfering with secrecy of the 

company’s electronic correspondence and fraudulent access to its automated data 

processing system. The employee was also convicted for misappropriation of the 

company’s emails that he sent to the labor inspector who was investigating the 

company. The labor inspector was herself sentenced to the same penalty based on 

concealment of information and breach of professional secrecy. 

  

In support of its decision, the court ruled that the circumstances of the case showed 

the employee’s “bad faith” and the fact that he was “perfectly aware of acting in 

breach of the law, the IT charter of Seb Group and the internal rules of procedure of 

Tefal”. The case was therefore referred to the Chambery court of appeals. When 

arguing the case before the judges of the court of appeals, the employee did not 

dispute the fact that he had abusively entered the IT system of his employer to 

collect documentation and information supporting his allegations of wrongdoings 

against Tefal. However, he claimed that he was a whistleblower and should be 

protected as such. 

 

This argumentation was not successful before the court of appeals. It is not really 

surprising given that the employee chose to base his defence on article 1132-3-3 of 

the labor code. Basically, this article provides that non one may be discriminated 

against for having reported or testified in good faith of facts constituting a 

misdemeanour or a crime. 

 

Indeed, this legal basis did not provide the adequate protection for the employee. 

This transpires from the decision where the court pointed out that there was no clear 

evidence that Tefal’s actions revealed by the documents communicated to the labor 

inspector could be viewed as criminal offense. The employee’s penalty was thus 

confirmed by the court. Same for the labor inspector. 

 

The employee could not take advantage of the recent Whistleblowing Act (“Loi Sapin 

2”) as its provisions were not in force at that time. That said, he could have taken 

advantage of the right to freedom of expression in the workplace, which is a legal 

ground commonly used by the French Supreme Court to protect whistleblowers.  

 

This principle enshrined in article 10§1 of the Convention for the Protection as well 

as in the French Constitution. 

 

                                                           
1 Criminal court of Annecy, judgment of December 4, 2015 – n°1396/2015 
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WHEN A LOVE STORY TURNS INTO BULLYING 
 
 

A manager working in a bank had a romantic relationship with her supervisor for 

several months. Love stories may end very badly sometimes. It was clearly the case 

as the female employee claimed that she had constantly been harassed by her 

supervisor after the end of their relations. She then decided to file a constructive 

dismissal claim against her employer with the labor court.  

 

When arguing the case, she claimed that her supervisor refused to work with her, 

failed to provide her with relevant information needed in the course of her 

employment and had adopted an aggressive behavior. The employee reiterated those 

allegations before the Versailles court of appeals and took advantage of the 

statements issued by several former colleagues, a bundle of emails exchanged with 

her employer on her supervisor’s behavior and her medical leave due to anxio-

depressive symptoms. 

 

However, in a decision of November, 15 20162 the court of appeals dismissed the 

employee of all her claims and even ordered her to pay damages to her former 

employer for the prior notice period that had not been served. For the judges of the 

court of appeals, the employee had not reported clear and accurate evidence 

supporting her alleged harassment. 

 

We are somewhat sceptical when going through the argumentation developed by the 

court of appeals in support of its ruling. We even believe that the decision could be 

overturned if it were to be referred to the Supreme Court. 

 

More particularly, it seems to us that the court of appeals did not draw the 

consequences of the decision rendered by the Supreme Court on June 1st, 20163. 

Since that ruling, the Supreme Court gives a chance to employers to escape liability 

for harassment at work if they can conclusively prove that they took immediate 

actions to put an end to the situation and have adopted preventive measures against 

harassment in the workplace (e.g. anti-harassment training, providing employees with 

guidelines to raise harassment and get help). In particular, employers are required to 

conduct investigation without delay while liaising closely with the health and safety 

committee to determine whether the facts brought to their knowledge can be qualified 

as bullying. 

 

In the present case, no investigation appeared to have been conducted. When facing 

the allegations of bullying, the employer merely changed the reporting line of the 

employee so as to remove her from contact with her alleged harasser. This change 

of reporting line is not sufficient to meet the Supreme Court’s requirements.  

                                                           
2 Versailles Court of appeals, ruling of November 15, 2016 – 15/05353 
3 Supreme Court, ruling of June 1

st
, 2016 – 14-19702 
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EMPLOYEE’S INSUBORDINATION DOES NOT NECESSARILY 
RESULT IN HIS TERMINATION FOR SERIOUS MISCONDUCT 

 

 

An employee of the French company Transdev IDF, returning from a long-term sick 

leave, refused to attend two interviews requested by her employer to address the 

conditions for her resumption of work. She was dismissed for serious misconduct. 

She then decided to bring a legal action before the labor court to have her 

dismissal cancelled and, alternatively, declared without real and serious cause.  

 

The court of appeals refused to cancel the dismissal. She nevertheless got damages 

for unfair dismissal (i.e. dismissal without real and serious cause). In support of this 

ruling, the court of appeals found that the employee’s repeated refusal was not a 

valid ground for terminating her for serious misconduct. 

 

The employer filed recourse with the Supreme Court. He has however been 

dismissed of his claims in a decision of November 10, 20164. 

 

The employee’s insubordination was not seriously disputed. Despite this fact, the 

Supreme Court has confirmed the decision of the court of appeals in lights of the 

circumstances of the case. What were those circumstances? 

 

It transpires from the Supreme Court’s decision that the employee’s refusal had 

been expressed over a short period of time upon her return from long-term sick 

leave and in a high level of tension with her employer.  

 

In the present case, it seems that the employer did not even get the requalification 

of the dismissal for serious misconduct into a dismissal for real and serious cause, 

assuming that he claimed for it. 

 

Two practical consequences from this court decision: 

 

- It is up to the labor court and the court of appeals to determine the degree of 

seriousness of the employee’s fault based on the following golden rule: a 

dismissal for serious misconduct is valid only if the employee’s fault is so serious 

that the employment relationship is rendered definitively and immediately 

impossible. 

 

- Instead of rushing to terminate employees for serious misconduct, employers are 

advised to take into account all the circumstances of the case that could 

mitigate the employee’s responsibility or even avoid responsibility. The Supreme 

Court has already refused to validate the dismissal for serious misconduct of an 

employee who had stolen a colleague’s umbrella5. 

                                                           
4 Supreme Court, ruling of November 10, 2016 – 15-16416 
5 Surpreme Court, ruling of July 13, 2016 – n°15-16170 
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EMPLOYEE FILING A CRIMINAL COMPLAINT WITH THE POLICE IS 
NOT REQUIRED TO PREVIOUSLY INFORM HIS EMPLOYER 

 

 

 

An employee hired as a maid filed a complaint with the police for bullying against 

her manager. Ten months later, she was dismissed for her failure to inform her 

employer before going to the police to blow the whistle. 

 

The court of appeals held that the dismissal of the employee was fair as the 

termination of the employment agreement had nothing to do with the complaint but 

with the fact that she failed to inform the employer of the bullying. 

 

Was the employee required to inform her employer before blowing the whistle? That 

was the question before the Supreme Court. 

 

In its decision rendered on November 2, 20166, the Supreme Court has replied 

negatively and has overturned the court of appeals’ ruling: “an employee who files a 

complaint for bullying is not required to inform the employer beforehand”. 

 

Crystal clear! However, this response was not necessarily obvious and expected. 

 

First, by filing a complaint against her manager without informing first her employer 

of the harassment, the employee did not give her employer the opportunity to take 

the appropriate measures to put an end to the situation. In other words, the 

employer was deprived of the possibility to escape liability.  

 

Further, the new Whistleblowing Act, which has just been approved by Constitutional 

Council, encourages whistleblowers to report wrongdoings to their employers directly 

even before informing the relevant authorities, the media or the social networks.  

 

The purpose of the law is to give employers a chance to take the necessary actions 

to put an end to the wrongdoings targeted by the whistleblower prior to making 

them public.  

 

It doest not make sense to treat differently employees reporting harassment.  

 

 

 

 

 

 

                                                           
6 Supreme Court, ruling of November 2, 2016 – 15-20916 
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PRIVATE HEALTH INSURANCE TO BENEFIT TO EMPLOYEES ON 
THE COMPANY’S PAYROLL AT THE TIME OF THEIR ACCIDENT 

 

 

When fate is against you ...  An employee is terminated shortly after the renewal of his 

probationary period. Less than three months later, he had a heart attack. 

 

The employer denied him access to the company’s private health insurance scheme as he 

was no longer on the payroll on the day of the accident. Unsurprisingly, the employee 

did not have the same view. He claimed that the renewal of his probationary period was 

abusive. He should have thus been granted an indefinite term employment contract and a 

three month prior notice period so that his accident would have occurred at a time when 

he was still on the company’s payroll. 

 

He then decided to go to court. Unfortunately for him, he did not get the entire 

compensation that he was seeking. The court of appeals decided to award him 10,000€ 

as a loss of chance to benefit of the company’s private health insurance scheme. 

However, the court denied him the right to take advantage of the benefits under that 

scheme and in particular the pension paid on top of the allocations paid under the social 

security system up to 80% of his gross salary. 

 

He therefore appealed against the court of appeals’ decision. It was good strategy as the 

Supreme Court overturned this decision in its ruling of November 10, 20167.  

 

More particularly the Supreme Court found that « the employee whose employment 

contract is terminated remains on the company’s payroll until the end of his prior notice 

period. The employer who does not allow the employee to take advantage of his salaried 

status during the prior notice period is required to compensate the entire damage 

suffered by the employee as a result of the employer’s failure to support the accident 

occurring during that period through the company’s private heath insurance ». 

 

The Supreme Court’s decision should be approved. 

 

As no one, in the case referred to the Supreme Court, seriously challenged the fact that 

the renewal of the probationary period was abusive, there was no reason to deprive the 

employee of the benefits under the private heath insurance subscribed by the company. 

Without this abusive renewal, the employment relationship would have still been in force 

on the date of the accident, meaning that he would have been eligible for the health 

benefits. 

 

                                                           
7 Supreme Court, ruling of November 10, 2016 – 15-10939 


